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Written Representation

PART I: Summary of Natural England’s advice.

There are a number of outstanding issues that Natural England is working with the Applicant to
resolve. These include modelling to determine if industrial wastewater could significantly affect
the Teesmouth and Cleveland Coast Special Protection Area/Ramsar site, as well as some
minor amendments to the Habitats Regulations Assessment and Final Construction

Environmental Management Plan.

PART Il: Annexes
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Including: Natural England’s evidence and answers to the Examining Authority’s first written
guestions

Content
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Annexes
A) Designated site maps
B) Designated site conservation objectives and citations
C) Schedule of Natural England‘s responses to Examining Authority‘s initial questions
D) Letter to Competent Authorities Regarding Nutrient Neutrality (16 March 2022)
E) Teesmouth & Cleveland Coast SPA/Ramsar Nutrient Neutrality Evidence Pack



PART 1 - INTRODUCTION

1.1

1.1.1.

1.1.2.

1.1.3.

1.1.4.

Purpose and structure of these representations

These Written Representations are submitted in pursuance of rule 10(1) of the
Infrastructure Planning (Examination Procedure) Rules 2010 (‘ExPR’) in relation to an
application under the Planning Act 2008 for a Development Consent Order (‘DCO’) for
the Net Zero Teesside Project (‘the Project’) submitted by Net Zero Teesside Power
Limited and Net Zero North Sea Storage Limited (‘the Applicant’) to the Secretary of
State.

Natural England has already provided a summary of its principal concerns in its Relevant
Representations, submitted to the Planning Inspectorate on 17 December 2022. This
document comprises an updated detailed statement of Natural England’s views, as they
have developed in view of the common ground discussions that have taken place with
the Applicant to date. These are structured as follows:

a. Section 2 describes the conservation designations, features and interests that
may be affected by the Project and need to be considered.
b. Section 3 comprises Natural England’s submissions in respect of the issues that

concern it. This submission cross-refers to, and is supported by, the evidence
contained in the Annexes.

C. Section 4 is a dedicated section answering the Examining Authority’s written
guestions which were asked on 19 May 2022, cross-referenced to the rest of
this document.

d. Section 5 provides a summary of Natural England’s case.
e. The Annexes contain evidence referred to in the main body of these
Representations.

Natural England notes the Examining Authority’s guidance that Written
Representations “must not include hyperlinks to documents/evidence hosted on third
party websites”. Your Authority has provided further guidance on this matter in Advice
Note 8.4: The Examination, which states that “hyperlinks to verifiable websites can be
accepted in submissions and will not be redacted”. As such, we have included
hyperlinks to evidence held on https://designatedsites.naturalengland.org.uk and
https://ijncc.gov.uk. We trust that this is acceptable to your Authority.

A number of abbreviations and acronyms will be used in these Representations.
These will be introduced where they first appear in the text.


https://infrastructure.planninginspectorate.gov.uk/legislation-and-advice/advice-notes/advice-note-8-4-the-examination/
https://infrastructure.planninginspectorate.gov.uk/legislation-and-advice/advice-notes/advice-note-8-4-the-examination/
https://designatedsites.naturalengland.org.uk/
https://jncc.gov.uk/jncc-assets/RIS/UK11068.pdf

PART 2 — CONSERVATION DESIGNATIONS, FEATURES AND INTERESTS THAT COULD
BE AFFECTED BY THE PROPOSED PROJECT

2.

2.1.

2.2.

The following is a brief summary of the interest features of the relevant designated
areas of concern in this matter. Designation citations and maps are included in
Annexes A and B.

International conservation designations where Likely Significant Effects have
been identified:

Teesmouth and Cleveland Coast Special Protection Area (SPA), which is
designated for:
e Avocet (Recurvirostra avosetta) — breeding
Common tern (Sterna hirundo) — breeding
Knot (Calidris canutus) — non-breeding
Little tern (Sterna albifrons) — breeding
Redshank (Tringa tetanus) — non-breeding
Ruff (Calidris pugnax) — non-breeding
Sandwich tern (Sterna sandvicensis) — non-breeding
Waterbird assemblage

Teesmouth and Cleveland Coast Ramsar, which is designated for:
Knot (Calidris canutus islandica) - Wintering

Redshank (Tringa tetanus) - Passage

Sandwich tern (Thalasseus sandvicensis) - Passage

Waterbird assemblage - Wintering

North York Moors (Special Area of Conservation), which is designated for:
e Northern Atlantic wet heaths with Erica tetralix
e European dry heaths
e Blanket bog

North York Moors SPA, which is designated for:
e Golden plover (Pluvialis apricaria) — breeding
e Merlin (Falco columbarius) — breeding

Southern North Sea SAC, which is designated for:
e Harbour porpoise (Phocoena phocoena)

International conservation designations where no Likely Significant Effects have
been identified

Natural England agrees with the conclusions of the Applicant’s Habitat Regulations
Assessment Report (revision 3.0, April 2022) that the proposal is not likely to have
significant effects on the following sites:



2.2.1.

2.2.2.

2.3.

2.4.

Durham Coast SAC

Berwickshire and North Northumberland Coast SAC
Northumbria Coast SPA

Northumbria Coast Ramsar

The Wash and North Norfolk Coast SAC

Humber Estuary SAC

River Tweed SAC

Tweed Estuary SAC

Natural England notes the Examining Authority’s question BIO.1.48 (ExAl — 19 May
2022) regarding a discrepancy between the Northumbria Coast SPA Citation and
Conservation Objectives documents. We can confirm that Applicant’s Habitats
Regulations Assessment (HRA) Report has identified the correct features, as stated in
the SPA citation. The Northumbria Coast SPA Conservation Objectives document has
omitted Arctic tern (Sterna paradisea) in error.

Similarly, regarding the Examining Authority’s question BIO.1.49 (ExAl — 19 May
2022), Natural England confirms that the Conservation Objectives for the Teesmouth
and Cleveland Coast SPA and Northumbria Coast SPA should be used in the
assessment of Ramsar sites which share the same qualifying features and boundaries.

National conservation designations
For brevity, only the summary list or summary text of each site’s importance and

interest features is included below. For the full citation on each of the below designated
sites, see: https://designatedsites.naturalengland.org.uk

Teesmouth and Cleveland Coast Site of Special Scientific Interest (SSSI)

The Teesmouth and Cleveland Coast SSSI is of special interest for the following
nationally important features that occur within and are supported by the wider mosaic
of coastal and freshwater habitats:

e Jurassic geology;

e Quaternary geology;

e sand dunes;

e saltmarshes;

e breeding harbour seals Phoca vitulina;

e breeding avocet Recurvirostra avosetta, little tern Sternula albifrons and
common tern Sterna hirundo;

e adiverse assemblage of breeding birds of sand dunes, saltmarsh and
lowland open waters and their margins;

¢ non-breeding shelduck Tadorna tadorna, shoveler Spatula clypeata,
gadwall Mareca strepera, ringed plover Charadrius hiaticula, knot Calidris
canutus, ruff Calidris pugnax, sanderling Calidris alba, purple sandpiper
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Calidris maritima, redshank Tringa totanus and Sandwich tern Thalasseus
sandvicensis;

e an assemblage of more than 20,000 waterbirds during the non-breeding
season; and

e adiverse assemblage of invertebrates associated with sand dunes.

Teesmouth National Nature Reserve (NNR)

e >20,000 waterbird assemblage

e BAP breeding birds; waders, grey partridge, skylark, linnet, reed bunting
e Community Involvement

e Demonstration

e Education

o Estate Assets

e Harbour seal

e Invertebrate assemblages

e Knot (non-breeding)

e Little tern (breeding)

e Lyme grass moth Photedes elymi
e Public Access

e Redshank (non-breeding)

e Research

e Ringed plover (spring)

e Saltmarsh plant assemblages

e Sand dune plant assemblages

e Sandwich tern (post-breeding)

e Shelduck (winter)

e Tees Lowlands JCA feature

e World War Il defensive structures - Blockhouses, tank traps

Saltburn Gill SSSI

Saltburn Gill is a steep-sided coastal dene, incised into glacial clays, shales and
sandstones of the Lower Jurassic period. The site comprises the eastern slopes of
the gill which are of particular importance in supporting one of the few relatively
undisturbed areas of mixed deciduous woodland in Cleveland.

North York Moors SSSI

The North York Moors contain the largest continuous tract of heather moorland in
England. The site is of national importance for its mire and heather moorland
vegetation communities and of international importance for its breeding bird
populations, particularly Merlin and Golden plover.



Lovell Hill Pools SSSI

The site comprises a series of shallow water bodies fringed by swamp vegetation,
damp neutral grassland, Willow carr and scrub. The habitat supports an
outstanding assemblage of dragonflies and damselflies.

Durham Coast SSSI

The Durham Coast includes virtually all the unimproved paramaritime Magnesian
Limestone grassland in Britain. This vegetation is unique in the mix of plant
communities present and is very different to the rest of the Magnesian Limestone
grassland series. Exceptional mosaics of habitats and vegetation structures occur;
of particular note are the unusual flush and fen meadow communities and areas of
species-rich neutral grassland. An array of species are present, some nationally
scarce, and the vegetation displays a rare mix of northern and southern
phytogeographical elements. The dune system at Hart Warren is important for its
species-rich dune and dune grassland communities. The site contains a sand and
shingle beach that holds a nationally important breeding population of Little tern.
Several discrete sections of coastline together support a nationally important
populations of Purple sandpiper in winter. Significant roosts used by this species,
some of which occupy artificial structures, are also included. Sanderling are also
present in nationally important numbers. Marsden Bay supports long-established
congregations of breeding Kittiwake, Fulmar and Cormorant.



2.5.

2.5.1.

25.2.

2.6.

2.6.1.

Natural England's concerns and advice
The principal issues

Natural England identified the following main issues in its Relevant Representations:

a. The potential for process water discharges (particularly nitrogen) to have
adverse effects on site integrity of the adjacent designated sites;
b. The potential impacts of installing rock armour protection have not been

assessed in the HRA.

Natural England has become aware of the following additional issue since submitting
its Relevant Representations:

a. The potential impacts of a bore collapse or the release of boring fluid during
Horizontal Directional Drilling (HDD) activities have not been assessed in the
HRA.

These issues will be discussed in corresponding sections below along with any
updates on the progress or resolution of issues.

The potential for process water discharges (particularly nitrogen) to have adverse
effects on site integrity of the adjacent designated sites.

a. Natural England’s Relevant Representations stated the following on this issue:

i. Chapter 9 Surface Water, Flood Risk and Water Resources of the
Environmental Statement Volume 1 for the Application states that the
operational phase of the ‘electricity generating station with post-
combustion carbon capture’ will result in discharges of effluent waters
into the Tees Bay. These include the following: potentially
contaminated surface water, process waters (including ammonia and
urea), and blowdown waters, which will be discharged at an existing
outfall in the Tees Bay or a new outfall to be constructed in the Tees
Bay. These discharges will increase the overall loading of nutrients in
the estuarine system, which could adversely effect the qualifying
features of the Teesmouth and Cleveland Coast SPA/Ramsar and/or
the special interest features of the Teesmouth and Cleveland Coast
SSSI. Seal Sands is an area of particular concern, due to the growth
of algal mats that are reducing the available foraging area for
gualifying species (including knot, redshank and the waterbird
assemblage).

b. On 16 March 2022, Natural England issued a letter to all the relevant
Competent Authorities regarding our advice for development proposals with
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the potential to affect water quality resulting in adverse nutrient impacts on
habitats sites. This letter stated that: “Natural England advises you, as the
Competent Authority under the Habitats Regulations, to carefully consider the
nutrients impacts of any new plans and projects (including new development
proposals) on habitats sites and whether those impacts may have an adverse
effect on the integrity of a habitats site that requires mitigation, including
through nutrient neutrality.” See Annex D for a copy of this letter.

The Teesmouth and Cleveland SPA/Ramsar is one of the Habitats sites that
has been identified as being in unfavourable condition due to nutrient impacts.
For further information about the evidence for this, see Annex E.

As the proposed development will result in a wastewater discharge to the Tees
Bay, Natural England has advised the Applicant to provide the following to
determine if there is a significant hydrological link between the discharge and
the area of the SPA that is sensitive to nutrient impacts:

I Modelling and assessment of the effluent waters created by the
electricity generating station with post-combustion carbon capture
discharge of nutrients and pollutants into the Tees Bay. In particular,
the degree to which these will contribute to background coastal
loading of nutrients and re-enter the estuarine system.

il. Estimates of the anticipated loading (flow and concentration) of the
proposed discharges (process water).

Natural England notes the Examining Authority’s question (BIO.1.46)
regarding which stage this matter should be addressed — during the DCO
Application Examination or when an Environmental Permit application is
submitted to the Environment Agency. Our response is as follows:

I. Natural England is working with the Applicant to understand if there
could be a significant hydrological link between the proposal’s
offshore industrial wastewater discharges and the sensitive area of
the SPA/Ramsar site within the Tees Estuary. This matter was raised
in Natural England’s Relevant Representations and is stated in the
Matters Not Yet Agreed of the draft Statement of Common Ground.

. Natural England’s guidance on nutrient neutrality in the Teesmouth
and Cleveland Coast SPA/Ramsar catchment is in relation to the
Habitats Regulations, and Development Consent Order applications
are subject to the Habitats Regulations. As such, the Applicant should
demonstrate in its assessment that there will either be no Likely
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f.

Significant Effects or No Adverse Effect on Site Integrity as a result of
the development. If this is not demonstrated during the DCO
application examination, there is a risk that permission may be
granted for a project with unresolvable elements.

The Applicant has confirmed to Natural England that it will undertake the
requested modelling and assessments to provide clarity on this matter, and will
consult Natural England with the results when they become available.

2.6.2. The potential impacts of installing rock armour protection have not been assessed in the
Habitats Regulations Assessment.

a.

Natural England’s Relevant Representations stated the following on this issue:

I. Chapter 14 Marine Ecology and Nature Conservation of the
Environmental Statement Volume 1 provides details regarding the
marine construction works associated with the reinstatement of the
existing outfall or the creation of a replacement outfall in the Tees
Bay. This includes the installation of rock armour protection to the
outfall. Activities such as deposits and disposal activities have the
potential to impact the achievement of the conservation objectives for
Teesmouth and Cleveland Coast SPA. Rock armouring is mentioned
in the Environmental Statement and the Development Consent Order
(Part 2 section 3(c)vii) but has not been included in the Habitats
Regulations Assessment (HRA). It is unclear whether this aspect of
the project will have an adverse effect on the integrity of the site alone
or in combination with other plans or projects.

Subsequently, the Applicant has confirmed to Natural England that this matter
will be fully addressed in a revised HRA. Once the revised HRA is available,
Natural England would be happy to confirm if this matter has been fully
resolved.

2.6.3. The potential impacts of a bore collapse or the release of boring fluid during HDD
activities have not been assessed in the HRA.

a.

Natural England have become aware of several instances around England
where HDD bores have collapsed, releasing boring fluid into a Habitats Site.
Although rare, this remains a possibility for this project, as there are options
under consideration for HDD beneath intertidal, dune, estuarine, and riverine
habitats that are within the SPA and/or SSSI.

Natural England has advised the Applicant that we expect to see measures in
the Final Construction Environmental Management Plan (CEMP) to account
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for these eventualities. As this will constitute additional mitigation for potential
Likely Significant Effects, we expect the Applicant to include these measures
in their revised HRA. The appropriate points to consider this issue in the most
recent version of the HRA (Revision 3.0, dated April 2022) would be 4.2.31
(regarding the assessment of potential for Likely Significant Effects) & 6.1.15
(regarding the assessment of Adverse Effects on Site Integrity).

We understand that we have not raised this issue previously, but we are
currently in dialogue with a number of projects that use HDD and are trying to
ensure consistency of our advice across similar projects.

The Applicant has confirmed to Natural England that they will include the
appropriate mitigation measures in their Final CEMP. Once the Final CEMP
and revised HRA are available, Natural England would be happy to confirm if
this matter has been fully resolved.
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2.7.

2.7.1.

2.7.2.

2.7.3.

2.7.4.

2.7.5.

2.8.

2.8.1.

Conclusions

Natural England continues to work with the Applicant to resolve a number of
outstanding issues. These relate to the requirements of the Habitats Regulations and
ensuring that the proposal will not result in Adverse Effects on the Site Integrity of the
Teesmouth and Cleveland Coast SPA/Ramsar.

There is the potential for process water discharges (particularly nitrogen) to have
adverse effects on site integrity of the adjacent designated sites. Natural England has
requested further modelling and assessment to determine if these discharges could
constitute potential Likely Significant Effects or potential Adverse Effects on Site
Integrity for the Teesmouth and Cleveland Coast SPA/Ramsar. The Applicant has
confirmed that they will consult Natural England once the modelling and assessment
has been completed.

The potential impacts of installing rock armour protection have not been assessed in
the HRA. However, the Applicant has confirmed to Natural England that this matter will
be fully addressed in a revised HRA.

The potential impacts of a bore collapse or the release of boring fluid during HDD
activities have not been assessed in the HRA. The Applicant has confirmed that they
will incorporate appropriate mitigation measures for this eventuality into the Final
CEMP. Natural England advises that this should also be fully addressed in a revised
HRA.

Natural England will continue to work with the Applicant to develop a Statement of
Common Ground throughout the Examination period.

The questions received

In its Rule 8 letter dated 19 May 2022, the Examining Authority asked Natural England a
number of questions. These are set out, along with the answers, in the table provided
at Annex C. The table cross-refers to passages in these Written Representations and
their Annexes.
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Part Il: Annexes
ANNEX A: Designated site maps

Natural England recommends that the Examining Authority accesses detailed maps for all of the
designated sites mentioned in this letter on the MAGIC website: https://magic.defra.gov.uk/

13


https://magic.defra.gov.uk/

ANNEX B: Designated site conservation objectives and citations

Natural England advises that detailed information is available for all of the designated sites mentioned in
this letter on the Natural England Designated Sites View website:
https://designatedsites.naturalengland.org.uk/

However, we have included links to each of the relevant sites’ webpages below (in alphabetical order):

Internationally Designated Sites
e North York Moors SAC
o General Information: Designated Sites View (naturalengland.org.uk)
o Citation and Conservation Objectives: European Site Conservation Objectives for North
York Moors SAC - UK0030228 (naturalengland.org.uk)
e North York Moors SPA
o General Information: Designated Sites View (naturalengland.org.uk)
o Citation and Conservation Objectives: European Site Conservation Objectives for North
York Moors SPA - UK9006161 (naturalengland.org.uk)
e Southern North Sea SAC
o General Information (including Conservation Objectives): Southern North Sea MPA |
JNCC - Adviser to Government on Nature Conservation
e Teesmouth and Cleveland Coast Ramsar
o General Information: Marine site detail (naturalengland.org.uk)
Ramsar Information Sheet: https://jncc.gov.uk/jncc-assets/RIS/UK11068.pdf
e Teesmouth and Cleveland Coast SPA
o General Information: Marine site detail (naturalengland.org.uk)
o Citation and Conservation Objectives: European Site Conservation Objectives for
Teesmouth & Cleveland Coast SPA - UK9006061 (naturalengland.org.uk)

Nationally Designated Sites

e Durham Coast SSSI

o Detailed Information, including Citation: SSSI detail (naturalengland.org.uk)
e Lovell Hill Pools SSSI

o Detailed Information, including Citation: SSSI detail (haturalengland.org.uk)
e North York Moors SSSI

o Detailed Information, including Citation: SSSI detail (naturalengland.org.uk)
e Teesmouth and Cleveland Coast SSSI

o Detailed Information, including Citation: SSSI detail (naturalengland.org.uk)
e Teesmouth National NNR

o General Information: Designated Sites View (naturalengland.org.uk)
e Saltburn Gill SSSI

o Detailed Information, including Citation: SSSI detail (naturalengland.org.uk)
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https://designatedsites.naturalengland.org.uk/
https://designatedsites.naturalengland.org.uk/SiteGeneralDetail.aspx?SiteCode=UK0030228&SiteName=North%20York%20Moors&countyCode=&responsiblePerson=&SeaArea=&IFCAArea=
http://publications.naturalengland.org.uk/publication/6048216608931840
http://publications.naturalengland.org.uk/publication/6048216608931840
https://designatedsites.naturalengland.org.uk/SiteGeneralDetail.aspx?SiteCode=UK9006161&SiteName=North%20York%20Moors&countyCode=&responsiblePerson=&SeaArea=&IFCAArea=
http://publications.naturalengland.org.uk/publication/6207512114102272
http://publications.naturalengland.org.uk/publication/6207512114102272
https://jncc.gov.uk/our-work/southern-north-sea-mpa/
https://jncc.gov.uk/our-work/southern-north-sea-mpa/
https://designatedsites.naturalengland.org.uk/Marine/MarineSiteDetail.aspx?SiteCode=UK9006061&SiteName=teesmouth&SiteNameDisplay=Teesmouth%20and%20Cleveland%20Coast%20SPA&countyCode=&responsiblePerson=&SeaArea=&IFCAArea=&NumMarineSeasonality=7&HasCA=1
https://jncc.gov.uk/jncc-assets/RIS/UK11068.pdf
https://designatedsites.naturalengland.org.uk/Marine/MarineSiteDetail.aspx?SiteCode=UK9006061&SiteName=teesmouth&SiteNameDisplay=Teesmouth%20and%20Cleveland%20Coast%20SPA&countyCode=&responsiblePerson=&SeaArea=&IFCAArea=&NumMarineSeasonality=7&HasCA=1
http://publications.naturalengland.org.uk/publication/6619918699069440
http://publications.naturalengland.org.uk/publication/6619918699069440
https://designatedsites.naturalengland.org.uk/SiteDetail.aspx?SiteCode=S1000255&SiteName=Durham%20Coast&countyCode=&responsiblePerson=&SeaArea=&IFCAArea=
https://designatedsites.naturalengland.org.uk/SiteDetail.aspx?SiteCode=S2000387&SiteName=Lovel&countyCode=&responsiblePerson=&SeaArea=&IFCAArea=
https://designatedsites.naturalengland.org.uk/SiteDetail.aspx?SiteCode=S2000356&SiteName=North%20York%20&countyCode=&responsiblePerson=&SeaArea=&IFCAArea=
https://designatedsites.naturalengland.org.uk/SiteDetail.aspx?SiteCode=S2000856&SiteName=teesmouth&countyCode=&responsiblePerson=&SeaArea=&IFCAArea=
https://designatedsites.naturalengland.org.uk/SiteGeneralDetail.aspx?SiteCode=1006937&SiteName=teesmouth&countyCode=&responsiblePerson=&SeaArea=&IFCAArea=
https://designatedsites.naturalengland.org.uk/SiteDetail.aspx?SiteCode=S1000289&SiteName=Saltburn%20&countyCode=&responsiblePerson=&SeaArea=&IFCAArea=

ANNEX C: Schedule of Natural England’‘s responses to Examining Authority‘s initial questions.

ExQl |Question
to:

AQ.1.1 Applicants
Natural
England
(NE)

AQ.1.5 EA/NE
RCBC
STBC

AQ.1.13/Applicants
EA/ NE
RCBC
STBC

Question NE Answer

Paragraph 8.2.7 of the ES [APP-090]  Natural England confirms that we are
references the critical load criteria in content with the source of critical load data
Table 8B-13 of Appendix 8B [APP-248]. described in paragraph 8.2.7. The Air
However, Table 8B-13 presents Pollution Information System website
background deposition information. (Centre for Ecology and Hydrology and
Confirm if Table 8B-19 of the ES [APP- |APIS, 2017) is the appropriate source of
248] is the correct list for these critical |[critical load data.
load criteria?

Natural England can confirm that the
NE, please confirm that you remain correct values have been used in Table
content with the source of critical load 8B-19.
data described in paragraph 8.2.7 of the
ES [APP-090] and the values identified
for protected sites in Table 8B19 of the

ES [APP-248].
It is stated that the construction phase isThe stated screening distance of 200m is
anticipated to last around 4 years in accordance with Natural England’s

(paragraph 8.13.17 of the ES) [APP- guidance document NEAOOL.

090] and emissions of nitrogen dioxide

(NO2) and particulate matter less than |Natural England has no further comments
10 micrometres in diameter (PM10) will 'on Appendix 8A at this stage.

be generated during this period from on-

site construction plant. The assessment

encompasses a distance of 200 m from

roads.

Are EA/ NE content that 200 m is an

appropriate distance for this assessment

in the context of nearby protected sites?

Do you have any other observations to

make on Appendix 8A [APP247]?

RCBC and STBC are asked to confirm

whether this is an appropriate distance

for protection of ecological and human

health receptors? Are there any other

observations which RCBC and STBC

wish to make on Appendix 8A [APP-

2471?

The assessment of cumulative effects The aerial emissions dispersal modelling
described in Annex B of Appendix 8B |indicates that the area of the SPA/SSSI
[APP-248] suggests that the predicted that will be subject to a PEC of 72% of the
environmental concentration (PEC) Critical Load for NOx is SSSI Unit 28
would increase to 72% of the critical (specifically, at Coatham Dunes). Coatham
load and would therefore exceed the Dunes are not identified as a key
threshold for significance for NOx at supporting habitat for the SPA’s qualifying
Teesmouth and Cleveland Coast SPA, [features, so the applicant’s conclusion is
SSSI and Ramsar. Paragraph 8.6.17 of correct for the SPA.

Appendix 8B [APP-248] states that

emissions would be regarded as
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AQ.1.14EA/ NE

RCBC

AQ.1.16 EA/NE

BIO.1.1 Applicants

1

RCBC
STBC UK
Health
Security
Agency

NE

insignificant if less than 70% of the
critical level.

The Applicants are asked how can this
be resolved with the conclusion that
72% is not significant in Annex B?

EA/ NE/ RCBC/ STBC are asked to
comment on the Applicants’ conclusion
that because the predicted NOx
concentration remains below the critical
level it is not significant.

Paragraph 8.6.18 of Appendix 8B [APP-
248] states that the impact of stack
emissions can be regarded as
insignificant at sites of local importance
if the long and short term Process
Contribution is less than 100% of the
critical level.

Do the named parties have any
comments to make on this threshold?
Appendix 8B [APP-248] describes the
approach taken to the assessment of
the effects of the development on air
guality during the operational phase.

Do the named parties you have any
additional comments that you would like
to bring to the ExA’s attention regarding
the overall approach?

Paragraph 4.3.1 of the Landscape and
Biodiversity Strategy [APP-079]
recognises that at the time of the
application’s submission there was no
requirement for protected species
licences. Is this still the position?
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The sand dunes at Coatham Dunes are
notified as a special interest feature of the
SSSI. Therefore, Natural England agrees
with the Examining Authority that the
rational for concluding that a PEC of 72%
of the Critical Load for NOx at this location
in the SSSI is not clearly set out. As the
PEC is greater than the appropriate
screening threshold, a more detail
assessment is required.

One option for the Applicant to provide
clarity on this matter, is to provide a
detailed contour map for the cumulative
PEC for NOx, which would show how
much of the SSSI would be subject to a
PEC of >70%. If only a small proportion of
the dune system were affected, it could be
considered not significant. However,
Natural England would welcome other
evidence, as well.

Natural England notes that this is
consistent with the Environment Agency's
air emissions risk assessment guidance,
as stated here: Air emissions risk
assessment for your environmental permit
- GOV.UK (www.gov.uk)

Natural England does not have any
additional comments on this matter at this
stage.

Natural England notes that the Landscape
and Biodiversity Strategy states that the
baseline biodiversity surveys detailed in
the Environmental Statement indicate “no
requirement for protected species licenses
is currently identified. However, this
position could change if the pre-
commencement surveys identify new
protected species constraints”.


https://www.gov.uk/guidance/air-emissions-risk-assessment-for-your-environmental-permit
https://www.gov.uk/guidance/air-emissions-risk-assessment-for-your-environmental-permit
https://www.gov.uk/guidance/air-emissions-risk-assessment-for-your-environmental-permit

BIO.1.3 |IPs
3

B10.1.4 NE
1

B10.1.4 NE
5

B10.1.4 NE
6

The ExA notes that the MMO has
gueried why the Tees South Bank
Quarry has not been included in Table
24-12 of ES Chapter 24: Cumulative
and Combined Effects

Do IPs consider that any other
developments should be considered in
the marine ecology assessment of
cumulative and combined effects and if
so why?

NE is requested to confirm if they agree
with the conclusions of the in-
combination assessment presented in

At this time, Natural England is not aware
of a reason for this position to have
changed.

Natural England agrees with the MMO
regarding the Tees South Bank Quarry but
are not aware of any other developments
that have been omitted from the marine
ecology assessment of cumulative and
combined effects.

Natural England confirms that we agree
with the conclusions of the in-combination
assessment presented in section 7 of the

section 7 of the Applicants’ revised HRA Applicants’ revised HRA Report.

Report [AS-194].

NE is requested to confirm if they agree
with the Applicants’ conclusions
regarding the effects of the proposed
changes on European sites from all
phases of the development, as
presented in the revised HRA Report
[AS-194/195].

The EXA notes the concerns expressed
by NE in relation to potential adverse
effects on the integrity of Teesmouth
and Cleveland Coast SPA/ Ramsar site
from increased nutrient and pollutant
loading as a result of water discharges
from the Proposed Development.

Discharges from the Proposed
Development could not proceed unless
an environmental permit (which would
also be subject to HRA) is issued by the
EA.

Given this additional control, NE is
requested to explain why it considers it
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Natural England confirms that we agree
with the Applicant’s conclusions regarding
the effects on the proposed changes, as
presented in the revised HRA Report.

However, as noted at point 2.5.2. and
2.5.3. earlier in this letter, Natural England
expects the applicant to update their HRA
Report to address Natural England’s
concerns regarding:
a. The potential impacts of
installing rock armour
protection,
b. The potential impacts of a
bore collapse or the release of
boring fluid during Horizontal
Directional Drilling (HDD)
activities.

Natural England is working with the
Applicant to understand if there could be a
significant hydrological link between the
proposal’s offshore industrial wastewater
discharges and the sensitive area of the
SPA/Ramsar site within the Tees Estuary.
This matter was raised in Natural
England’s Relevant Representations and is
stated in the Matters Not Yet Agreed of the
draft Statement of Common Ground.

Natural England’s guidance on nutrient
neutrality in the Teesmouth and Cleveland
Coast SPA/Ramsar catchment is in
relation to the Habitats Regulations, and
Development Consent Order applications



necessary for the DCO examination to are subject to the Habitats Regulations. As

also address this point? such, the Applicant should demonstrate in
its assessment that there will either be no
Likely Significant Effects or No Adverse
Effect on Site Integrity as a result of the
development. If this is not demonstrated
during the DCO application examination,
there is a risk that permission may be
granted for a project with unresolvable
elements.

Natural England has provided further
details to the answer to this question at
point 2.5.1. earlier in this letter. Additional
information about Natural England’s
guidance on nutrient neutrality can be
found at Annexes D and E.

BIO.1.4 NE NE is requested to clarify the correct Natural England confirms that the

8 gualifying features of the Northumbria |Applicant’'s HRA Report has identified the
Coast SPA. The SPA citation lists the  correct features, as stated in the SPA
Arctic tern (Sterna paradisea) as a citation. This includes: Arctic tern (Sterna
gualifying feature, but the conservation |paradisaea), Little tern (Sternula albifrons),
objectives do not. Turnstone (Arenaria interpres), and Purple

sandpiper (Calidris maritima). The

Could NE advise on this point and Conservation Objectives have likely

confirm if the applicant has identified the omitted the Arctic tern (Sterna
correct features in their HRA Report?  |paradisea) in error.

Natural England’s answer to this question
is reiterated at point 2.2.1. earlier in this

letter.
B10.1.4 NE Could NE confirm if it is appropriate to  |Natural England confirms that the
9 use the conservation objectives for the |Conservation Objectives for the
Teesmouth and Cleveland Coast and  Teesmouth and Cleveland Coast SPA and
Northumbria Coast SPAs in the Northumbria Coast SPA should be used in

assessment of the Ramsar sites which the assessment of Ramsar sites which
share the same qualifying features and share the same qualifying features and
boundaries? boundaries.

Natural England’s answer to this question

is reiterated at point 2.2.2. earlier in this
letter.
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ANNEX D: Letter to Competent Authorities Regarding Nutrient Neutrality (16 March 2022)
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Date: 16 March 2022

To: LPA Chief Executives & Heads of Planning,

County Council Chief Executives and Heads of Planning,

EA Area and National Team Directors,

Planning Inspectorate,

Natural Resources Wales (Cross border sites only) &

Secretary of State for Department for Levelling Up Housing & Communities
(DLUHC)

BY EMAIL ONLY

Customer Services
Hornbeam House
Crewe Business Park
Electra Way

Crewe

Cheshire

CW16GJ

T 0300 060 3900
Dear Sir / Madam

Advice for development proposals with the potential to affect water quality resulting in adverse
nutrient impacts on habitats sites.

1.0 Summary

This letter sets out Natural England’s advice for development proposals that have the potential to affect
water quality in such a way that adverse nutrient impacts on designated habitats sites! cannot be ruled
out.

It also provides an update to those Local Planning Authorities (LPAs) whose areas include catchments
where Natural England has already advised on how to assess the nutrient impacts of new development
and mitigate any adverse effects, including through application of the nutrient neutrality methodology. It
includes:

e Supporting Information (Annex A) which summarises the key tools and guidance documents
available and how to take account of certain issues in any Habitats Regulations Assessment (HRA)

e anational map showing the affected catchments (Annex B)

e alist of habitats sites in unfavourable condition due to nutrients, where new development may have
an adverse effect by contributing additional nutrients and therefore where nutrient neutrality is a
potential solution to enable development to proceed (Annex C)

¢ a national generic Nutrient Neutrality Methodology (attached in covering email with this letter)

e anutrient assessment methodology decision tree (Annex D)

e aflow diagram of the HRA process (Annex E)

e guidance on thresholds for insignificant effects for phosphorus discharges to ground (Annex F)

e Natural England Area Team contacts for each habitats site and catchment (Annex G)

e Catchment Specific Nutrient Neutrality Calculators and associated Calculator Guidance (attached in
covering email with this letter)

e Site specific catchment maps (attached in covering email with this letter)

¢ Site specific evidence documents (new catchments only - attached in covering email with this letter)

¢ Nutrient Neutrality Principles (attached in covering email with this letter)

1 Habitat sites are sites which are protected by the Habitats Regulations and includes Special Areas of Conservation (SAC) and
Special Protection Areas (SPA).Any proposals that could affect them require a Habitats Regulations Assessment (HRA).
Ramsar sites are also included as these are protected as a matter of government policy and also require a HRA where
proposals may affect them.
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¢ Nutrient Neutrality — A Summary Guide to Nutrient Neutrality (attached in covering email with this
letter)

Natural England advises you, as the Competent Authority under the Habitats Regulations, to
carefully consider the nutrients impacts of any new plans and projects (including new
development proposals) on habitats sites and whether those impacts may have an adverse effect
on the integrity of a habitats site that requires mitigation, including through nutrient neutrality.

This letter provides advice on the assessment of new plans and projects under Regulation 63 of the
Habitats Regulations. The purpose of that assessment is to avoid adverse effects occurring on habitats
sites as a result of the nutrients released by those plans and projects. This advice does not address the
positive measures that will need to be implemented to reduce nutrient impacts from existing sources,
such as existing developments, agriculture, and the treatment and disposal of wastewater. It proposes
that nutrient neutrality might be an approach that planning authorities wish to explore.

This letter is being sent to the Environment Agency (EA) and all Heads of Planning and Chief Executives

for the Local Planning Authorities (LPAs) which are affected by this advice as well as the following:

e The Planning Inspectorate as the Competent Authority for appeals and local plan examinations.

e Secretary of State for the Department of Levelling Up, Housing and Communities (DLUHC) as
Competent Authority for called in decisions/appeals.

e County Councils where there is a 2-tier authority.

o Natural Resources Wales (for cross border sites).

NE will also be writing to Ofwat and water companies to inform them of our advice.

2.0 Background

In freshwater habitats and estuaries, poor water quality due to nutrient enrichment from elevated
nitrogen and phosphorus levels is one of the primary reasons for habitats sites being in unfavourable
condition. Excessive levels of nutrients can cause the rapid growth of certain plants through the process
of eutrophication. The effects of this look different depending on the habitat, however in each case, there
is a loss of biodiversity, leading to sites being in ‘unfavourable condition’. To achieve the necessary
improvements in water quality, it is becoming increasingly evident that in many cases substantial
reductions in nutrients are needed. In addition, for habitats sites that are unfavourable due to nutrients,
and where there is considerable development pressure, mitigation solutions are likely to be needed to
enable new development to proceed without causing further harm.

In light of this serious nutrient issue, Natural England has recently reviewed its advice on the impact of
nutrients on habitats sites which are already in unfavourable condition. Natural England is now advising
that there is a risk of significant effects in more cases where habitats sites are in unfavourable condition
due to exceeded nutrient thresholds. More plans and projects are therefore likely to proceed to
appropriate assessment.

The principles underpinning HRAs are well established?. At the screening stage, plans and projects
should only be granted consent where it is possible to exclude, on the basis of objective information, that
the plan or project will have significant effects on the sites concerned. Where it is not possible to rule out
likely significant effects, plans and projects should be subject to an appropriate assessment. That
appropriate assessment must contain complete, precise and definitive findings which are capable of
removing all reasonable scientific doubt as to the absence of adverse effects on the integrity of the site.

2 See, amongst others Case C-127/02 Waddenvereniging and Vogelsbeschermingvereniging (Waddenzee); R (Champion) v
North Norfolk DC [2015] EKSC 52 (Champion); C-323/17 People Over Wind, Peter Sweetman v Coillte Teoranta (People Over
Wind); C-461/17 Brian Holohan and Others v An Bord Pleanala (Holohan); Joined Cases C-293/17 and C-294/17 Codperatie
Mobilisation for the Environment UA and Others v College van gedeputeerde staten van Limburg and Other (the Dutch Nitrogen
cases).
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Appropriate assessments should be made in light of the characteristics and specific environmental
conditions of the habitats site. Where sites are already in unfavourable condition due to elevated nutrient
levels, Natural England considers that competent authorities will need to carefully justify how further
inputs from new plans or projects, either alone or in combination, will not adversely affect the integrity of
the site in view of the conservation objectives. This should be assessed on a case-by-case basis through
appropriate assessment of the effects of the plan or project. In Natural England’s view, the
circumstances in which a Competent Authority can allow such plans or projects may be limited.
Developments that contribute water quality effects at habitats sites may not meet the no adverse effect
on site integrity test without mitigation.

Mitigation through nutrient neutrality offers a potential solution. Nutrient neutrality is an approach which
enables decision makers to assess and quantify mitigation requirements of new developments. It allows
new developments to be approved with no net increase in nutrient loading within the catchments of the
affected habitats site.

Where properly applied, Natural England considers that nutrient neutrality is an acceptable means of
counterbalancing nutrient impacts from development to demonstrate no adverse effect on the integrity of
habitats sites and we have provided guidance and tools to enable you to do this.

3.0 Natural England’s Role and Advice

Natural England is the government’s adviser for the natural environment in England. As a statutory
consultee in the planning and environmental assessment processes we provide advice to planning
authorities to support them in making plans and decisions that conserve and enhance the natural
environment and contribute to sustainable development.

In reviewing our advice on water quality effects on habitats sites Natural England has:

e Undertaken an internal evidence review to identify an initial list of water dependent habitats sites
(which includes their underpinning Sites of Special Scientific Interest) that are in unfavourable
condition due to elevated nutrient levels (phosphorus or nitrogen or both). These sites are listed in
Annex C. Development which will add nutrients to these sites may not meet the site integrity test
without mitigation. This will need to be explored as part of the HRA. Nutrient neutrality is an approach
which could be used as suitable mitigation for water quality impacts for development within the
catchments of these sites (please refer to the Nutrient Neutrality — A Summary Guide for an
explanation of nutrient neutrality).

¢ Revised our internal guidance for planning, permitting and other HRA consultations which have the
potential to have water quality and in particular nutrient effects on a habitats site.

This advice applies to the following types of habitats sites:

e Special Protection Areas (SPA) designated under the Habitat Regulations 2017.

e Special Areas of Conservation (SAC) designated under the Habitat Regulations 2017.

e Sites designated under the Ramsar Convention, which as a matter of national policy are afforded the
same protection as if they were designated under the Habitat Regulations 2017.

e Sites identified or required as compensatory measures for adverse effects on SPAs, SACs and
Ramsar sites.

A plan or project will be relevant and have the potential to affect the water quality of the designated site
where:

. It creates a source of water pollution (e.g. discharge, surface run off, leaching to groundwater etc)
of either a continuous or intermittent nature or has an impact on water quality (e.g. reduces
dilution).

AND

. There is hydrological connectivity with the designated site i.e. it is within the relevant surface

and/or groundwater catchment.
AND
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. The designated sites interest features are sensitive to the water quality pollutant/impact from the
plan/project.

For LPAs where Natural England has already provided advice on this matter: Natural England has
already provided advice to some local authorities on how to address the impacts of development which
has the potential to increase nutrient emissions and adversely affect the integrity of habitats protected
sites. The sites subject to this previous advice are listed in Annex C Table 1. There is an agreed
approach between Natural England and these authorities on applying nutrient neutrality as a mitigation
measure to enable development to proceed without causing harm to the integrity of those habitats sites
(which are in unfavourable condition due to elevated nutrient levels). We have advised that a likely
significant effect from development that increases these nutrients cannot be ruled out®. In the absence of
evidence to the contrary, our advice has been and continues to be that all new housing development
proposals (including any other additional locally specific advice which has been issued), will need to
consider, via an appropriate assessment, the impact of adding to the existing nutrients levels / loads
where water quality targets are not being achieved for these habitats sites. Having carried out that
assessment, permission for the plan or project may only be given if the assessment allows you to be
certain that it will not have an adverse impact on the integrity of the site i.e. where no reasonable
scientific doubt remains as to the absence of effects®.

We are writing to your authority now to keep you updated on the development of the approach including
the availability of an updated package of tools and guidance. We recommend that your authority moves
to using the updated generic Nutrient Neutrality Methodology (attached) and the updated catchment
calculators (attached) in preference to existing methodologies whether produced by Natural England or
your own authority. Your authority will be best placed to consider how it transitions to the new tools and
guidance. Natural England recognises that for some existing catchments where nutrient neutrality is
being implemented and mitigation is being actively progressed, authorities may need to consider the
associated practicalities of moving to the new guidance whilst recognising their role as Competent
Authority. The updated generic Nutrient Neutrality Methodology and associated catchment calculators
incorporates new information and evidence, which is explained in Annex A.

For local authorities where this advice is new: Natural England advises you, as the Competent
Authority under the Habitats Regulations, to fully consider the nutrients implications on the sites
identified in Annex C Table 2 when determining relevant plans or projects and to secure appropriate
mitigation measures (see Annex A, para 6 for mitigation options).

When considering a plan or project that may give rise to additional nutrients within the affected
catchments, you should undertake a HRA. An Appropriate Assessment will be needed where a likely
significant effect (alone or in-combination) cannot be ruled out, even where the proposal contains
mitigation provisions. The need for an Appropriate Assessment of proposals that includes mitigation
measures intended to avoid or reduce the harmful effects of a plan or project is well established in case
law® .The Competent Authority should only grant permission if they have made certain at the time of
Appropriate Assessment that the plan or project will not adversely affect the integrity of a habitats site i.e.
where no reasonable scientific doubt remains as to the absence of effects®.

The application of nutrient neutrality as mitigation for water quality effects from development has been
tested in Wyatt v Fareham case’. The High Court dismissed an application for judicial review that
planning permission which applied nutrient neutrality as mitigation did not satisfy the Habitats

3 Natural England has agreed that for some sites it is appropriate to screen out insignificant discharges to ground of phosphorus
where certain criteria are met. See Annex E for further details

4 Unless the further conditions in regs. 64 and 68 apply.

5 Gladman Developments Limited v S of S for Housing, Communities and Local Government and another [2019] EWHC 2001
(Admin)

6 Unless the further conditions in regs. 64 and 68 apply.

7 Wyatt v Fareham BC [2021] EWHC 1434 (Admin)
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Regulations. The case has now been appealed. Where properly applied Natural England considers that
‘nutrient neutrality’ can be a robust way to mitigate nutrient impacts from development.

Your authority may wish to consider a nutrient neutrality approach as a potential solution to enable
developments to proceed in the catchment(s) where an adverse effect on site integrity cannot be ruled
out. For such an approach to be appropriate, the measures used to mitigate nutrients impacts should not
compromise the ability to restore the designated site to favourable condition and achieve the
conservation objectives (Further guidance is provided on what this means in practice in the Nutrient
Neutrality Principles document, attached).

4.0 Plans and Projects Affected
Development

The Nutrient Neutrality Methodology enables a nutrient budget to be calculated for all types of
development that would result in a net increase in population served by a wastewater system.

It covers all types of overnight accommodation including new homes, student accommodation, care
homes, tourism attractions and tourist accommodation and permitted development® (which gives rise to
new overnight accommodation) under the Town and Country Planning (General Permitted Development)
(England) Order 2015°.

For authorities where Natural England’s advice is already being applied the development types affected
remain as previously advised but are summarised in Table 1 Annex C.

This advice also applies to planning applications at the reserved matters approval stage of the planning
application process, and to applications for grants of prior approval and/or certificates of lawfulness for a
proposed use or operation.

Tourism attractions and tourism accommodation are included in the methodology as these land uses
attract people into the catchment and generate additional wastewater and consequential nutrient loading
on the designated sites. This includes self-service and serviced tourist accommodation such as hotels,
guest houses, bed and breakfasts, self-catering holiday chalets and static caravan sites. Other types of
proposal should be considered on their individual merits, for example conference facilities that generate
overnight stays.

Other types of business or commercial development, not involving overnight accommaodation, will
generally not need to be included in the assessment unless they have other (non-sewerage) water
quality implications. For the purposes of the Methodology, it is assumed that anyone living in the
catchment also works and uses facilities in the catchment, and therefore wastewater generated can be
calculated using the population increase from new homes and other accommodation. This removes the
potential for double counting of human wastewater arising from different planning uses.

Permitting

Activities that require an environmental permit (such as waste operations, water discharge activities and
groundwater activities) should be subject to an HRA where they are carried out within the catchment of a
habitats site and there is a risk that they may affect water quality within that catchment.

Where a likely significant effect on the habitats site cannot be ruled out, they should be subject to an
appropriate assessment. Mitigation will be required if an adverse effect on the integrity of the site cannot
be ruled out, although depending on the type of permit being considered it may not be appropriate, to
apply the standard nutrient neutrality methodology to such plans and projects. This would need to be
considered on a case by case basis.

8 Please note the condition on permitted development relating to European sites is set out in Regulation 75 of the Habitats
Regulations 2017. The statutory condition on permitted development in regulation 75 only applies the HRA procedure (via
regulations 76 and 77) to statutory European Sites. It therefore only applies to Special Areas of Conservation (SAC’s) and
Special Protection Areas (SPA’s) it does not apply to Ramsar sites, proposed SAC'’s or potential SPA’s or to sites identified, or
required, as compensatory measures for adverse effects on habitats sites.

9 Planning permission granted for permitted development is subject to regs. 75-78 of the Habitats Regulations.
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Other Plans and Projects

Whilst nutrient neutrality is only currently being applied to development that would result in a net
increase in population served by a wastewater system, the HRA requirements will apply to any plans or
projects, including agricultural or industrial plans and projects that have the potential to release additional
nitrogen and / or phosphorus into the system and that require an LPAs or the EA’s consent, permission
or approval.

A case-by-case approach will need to be adopted for these. Early discussions with Natural England via
our chargeable Discretionary Advice Service (DAS) are recommended Natural England Discretionary
Advice Service.

Competent Authorities must be cognisant of their duties under the Habitats Regulations when performing
any of their functions. Competent Authorities may reasonably conclude that a HRA is required whenever
they receive an application for any consent, approval, licence or permission for plans and projects not
expressly referenced in this advice that may affect a habitats site. Natural England would welcome
further discussion with you on any other types of plans and projects that you consider may have
nutrients impacts.

5.0 Supporting Information

Annex A of this letter outlines the tools and guidance documents that will support LPAs in implementing
this advice. There are also a suite of documents appended to this email including the generic Nutrient
Neutrality Methodology, catchment specific calculators and associated guidance, catchment maps,
Nutrient Neutrality Principles, Nutrient Neutrality — A Summary Guide and site specific evidence
documents. We recommend reading the Nutrient Neutrality — A Summary Guide to help your
understanding of what is a complex issue. Natural England has been working closely across government
departments (Defra and DLUHC) in the preparation of this support package and will continue to do so in
the development of longer term solutions.

The Planning Advisory Service will be hosting detailed teach ins and Q&A sessions on nutrient neutrality
and we therefore strongly advise joining these as a first step to understanding the issue and as an
opportunity to raise questions. Please follow the link for further details: Nutrient neutrality and the
planning system | Local Government Association

Area Team contacts have been provided in Annex G as an initial point of contact for informal
discussions. However, should you have any detailed or technical questions concerning this advice,
please contact consultations@naturalengland.org.uk marked for the attention of the relevant Area Team.

Please ensure that any formal consultations are also sent to |l

Yours faithfully,

Melanie Hughes

Sustainable Development Programme Director
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ANNEX A:Supporting Information

This Annex summarises the key information and tools that are available to enable LPAs to
implement Natural England’s advice contained in this letter. It also explains how to take account of
the following issues in any HRA:
e Habitats sites which are in unfavourable condition due to nutrients
Use of permitted Wastewater Treatment Works (WwTW) headroom
Summary of the updated generic Nutrient Neutrality Methodology
Status of the National Nutrient Methodology and Calculators
Mitigation options
Forthcoming tools and guidance

1.0 Available Tools and Guidance

To help competent authorities take account of these water quality issues and develop strategic
solutions, Natural England has provisionally developed the following tools and guidance:

1. A national generic Nutrient Neutrality Methodology (attached)

2. A national map showing the affected catchments (Annex B)

3. Table 1 listing the habitats sites that Natural England has previously advised are in
unfavourable condition due to excessive nutrients and will require a HRA and where
nutrient neutrality is a potential solution to enable development to proceed (Annex C).

4. Table 2 listing the additional habitats sites which are in unfavourable condition due to

excessive nutrients which will require a HRA and where nutrient neutrality is a potential

solution to enable development to proceed (Annex C).

A nutrient assessment methodology decision tree (Annex D)

A HRA Flow chart (Annex E)

Thresholds for insignificant levels of phosphorus discharges to ground (Annex F)

Area Team contacts for each habitats site and catchment (Annex G)

Catchment specific Nutrient Neutrality Calculators and associated Calculator Guidance

0. Detailed catchment specific maps (attached)

1. Evidence summary for each habitats site (new catchments only) including, brief site
description, habitats site designated water dependent features, names of component SSSIs
where relevant and summary of water quality data including targets and exceedances
(attached).

12. Nutrient Neutrality Principles (attached)

13. Nutrient Neutrality — A Summary Guide to Nutrient Neutrality

RBRO©o~NOO

The Nutrient Neutrality Methodology is a national generic methodology which can be used for all
affected catchments and sites (as listed in Annex C). The methodology can be used for both
phosphorus and nitrogen. It provides a framework and a set of agreed “input values” to enable a
nutrient budget to be determined for any development draining into a habitats site. These values
are based on updated information and evidence; Natural England considers that they are suitably
precautionary!® and address impacts in perpetuity to remove risks to site integrity beyond
reasonable scientific doubt. The nutrient budget calculated should form part of the Appropriate
Assessment (AA) of any HRA produced to address nutrient impacts on affected habitats sites.

The HRA Flow Chart summarises the key stages in the HRA process and the questions which
need to be answered in relation to the habitats site and the proposed development at the screening
and the appropriate assessment stages.

Guidance on Thresholds for Insignificant Effects from Phosphorus Only. This identifies the
conditions which must be met to enable the effects of phosphorus, where it discharges to ground,
to be considered as being insignificant. Where best available evidence indicates that these

10 precautionary values are used for key variables and an additional buffer is applied in stage 4 of the methodology.
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conditions are met, Natural England’s advice is that a conclusion of no LSE, either alone or in
combination, for phosphorus can be reached. Note this does not apply to nitrogen.

The Catchment Calculators have been developed for each designated habitats site and its
catchment. They enable nutrient budgets to be calculated for phosphorus and nitrogen. The
calculators will be in an Excel spreadsheet format. There will be an associated guidance document
for each calculator.

Site Specific Catchment Maps show the extent of the affected catchment. Natural England
advises that a HRA of water quality impacts on the habitats sites is undertaken for developments
that are within, or discharge to, Wastewater Treatment Works (WwTW) that are within these
catchments.

Evidence Summary for each habitats site. This document includes the site name and site details
including reasons for designation, nutrient pressure (i.e. whether it is nitrogen, phosphorus or
both), water quality evidence and information on the underpinning Sites of Special Scientific
Interest (SSSIs) for the habitats site.

Nutrient Neutrality Principles. These set out the key principles which must be met for nutrient
neutrality to be an effective mitigation measure which can be relied upon to enable development to
proceed that would otherwise adversely affect the integrity of habitats sites.

2.0 Where a Habitats Site is Currently Unfavourable Due to Nutrients

Where a site is considered unfavourable due to exceeded nutrient levels and there is the possibility
of further nutrient loading from a new plan or project, Natural England advises that Competent
Authorities need to carefully consider the circumstances where plans or projects can be
authorised. In many cases, an Appropriate Assessment (AA) is likely to be the appropriate stage to
consider these matters more thoroughly.

Where the plan or project will (or it cannot be ascertained that it will not) contribute additional
significant nutrients, alone or in-combination directly to, or upstream of, any unfavourable location
which is important for maintaining or restoring the sensitive designated interest features, then
Natural England advises that either there is a Likely Significant Effect (LSE) or a LSE cannot be
ruled out and therefore, an Appropriate Assessment should be undertaken. We advise that as the
Competent Authority you should consider the implications of relevant case law in any HRA. Annex
F identifies “Thresholds for Insignificant Effects” for phosphorus discharges to ground.

3.0 Use of Permitted Wastewater Treatment Works (WwTW) Headroom

Headroom (flow or quality) in WwTW discharge permits has largely come about due to decisions
being made by the Competent Authority based on taking a ‘fair share’ approach that relies on
proportionality (i.e. relying on action by each sector to achieve favourable conservation status)
and/or through water companies significantly over-performing on their permits. In many situations,
headroom has been eroded as the habitats site water quality objectives have become more
stringent, or there is new available information since the last AA of the permit.

Competent Authorities who wish to rely on the reasoning or conclusions in previous AA should
consider the age of the AA, its robustness and whether evidence or circumstances have changed
and therefore whether additional consideration is needed. Careful consideration will be needed
where the habitats site feature is unfavourable due to elevated nutrient levels and plans or projects
contribute further loading. Competent Authorities should consider:

. Any changes to the habitats site nutrient objectives or related ecological objectives since
the AA was undertaken.

. Any new relevant information since the AA e.g. change to site condition, information on how
measures relied on in the AA have performed.
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. Whether the previous AA complies with current legal requirements as a result of any
changes to Case law.

. Whether any measures taken into account in the AA can be still be safely relied on to
deliver the anticipated effects so that no reasonable scientific doubt remains as to their
efficacy and delivery. For example, if a decision on a permit was based on another sector
(such as agriculture) also delivering reductions to enable the site to achieve the water
guality objectives, those measures to be taken on other sectors should be sufficiently
certain so that they can lawfully be considered in an AA.

The preferred approach is to have a strategic plan which considers what is required from all
sources (e.g. Diffuse Water Pollution Plan /Nutrient Management Plan) based on the latest
evidence, is sufficiently certain and can therefore be used to identify and enable the development
of WwWTW headroom that can be used for growth, which competent authorities can then rely on to
inform their AA. However due to the difficulties with providing sufficient certainty in these plans this
may not be possible in the short to medium term for some habitats sites and may remain a longer
term aim.

4.0 Updated Nutrient Neutrality Methodology

This new methodology incorporates updated information as detailed below. For those authorities
which are currently implementing nutrient neutrality Natural England recommends that they move
to applying the updated methodology (attached) and the catchment calculators (attached) in
preference to any existing methodologies whether produced by Natural England or your own
authority.

. The Generic Methodology includes the latest version of Farmscoper (version 5) which
includes more up to date values for the various variables. The updated approach also uses
the actual outputs rather than averaged values from Farmscoper for detailed farm types
broken down by rainfall, drainage and Nitrate Vulnerable Zones. The benefit of taking the
detailed farm types approach is that it offers a more specific budget calculation for the
actual nutrient losses from the development or mitigation land to be taken into account.

. The Generic Methodology covers all potential different situations on water usage that might
occur across the full range of catchments.

. It provides a more consistent approach for dealing with onsite wastewater treatment
systems.

. Pet waste is not considered in the greenspace export coefficient as this type of waste is
taken into account in the urban surface water run off element of the calculator.

. The new methodology uses a different approach for calculating the urban export co-efficient

so that it is applicable across the country. The values take into account the type of urban
land and development site specific rainfall. This results in export values that will be specific
to the rainfall at the location within the catchment.

5.0 Status of the National Nutrient Methodology and Calculators

Natural England is issuing the National Generic Methodology (and the associated catchment
calculators) to provide Local Planning Authorities with the tools to progress nutrient neutrality as a
potential mitigation solution to enable development that would otherwise adversely affect the
integrity of habitats sites to proceed. However, at present this guidance should be considered as
provisional due to the outstanding appeal to the Court of Appeal in Wyatt v Fareham BC [2021]
EWHC 1434 (Admin), which although not concerned with the National Generic Nutrient Neutrality
Methodology, could impact on certain elements contained within the Methodology because that
case considers a similar (but not identical) earlier methodology for the Solent region. The Court of
Appeal has granted permission for the appeal to be heard. The dates of the hearing are 5" and 6"
April 2022.The outcome of the appeal hearing is not known. Nevertheless, Natural England is
encouraged that the Judge in the High Court upheld Natural England’s nutrient neutrality approach
in principle and has responded to the Judge’s comments in the Methodology. Natural England
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intends to review this Methodology following judgement in the appeal in Wyatt which may require
amendments to be made to the Methodology.

6.0. Mitigation Options

Mitigation to enable development to proceed within the affected catchments of the designated sites
listed in Annex C can include nutrient neutrality as an option to avoid either permanent, or
temporary increases in nutrients on the affected sites. Suitable mitigation measures might include
constructed wetlands, land use change or retrofitting of Sustainable Urban Drainage systems
(SUDs). Such measures must be effective for the duration of the impacts. In the case of new
housing the duration of the impact is typically taken as in perpetuity, with the costs of maintaining,
monitoring and enforcing mitigation calculated for a minimum of 80 — 125 years. It does not,
however, follow that mitigation is not needed after that period, but rather the expectation is the
mitigation will continue indefinitely (e.g. through securing appropriate permanent land use change).

There may be circumstances in which it is possible to define the ‘lifetime of the development’ more
precisely, for example where consent is sought for the construction and use of a temporary
structure that will be removed after a fixed period. In those circumstances, a Competent Authority
may require mitigation to be maintained for a shorter period providing the Competent Authority is
certain that adverse impacts on the integrity of a habitats site will not occur after the mitigation is
removed. In those circumstances, a bespoke nutrient budget will be required, and early
discussions with Natural England via our chargeable DAS are recommended Natural England
Discretionary Advice Service.

Natural England has identified that nutrient neutrality is an option which can be used to mitigate the
impacts of excess nutrients from development for the majority of sites listed in Annex C. However,
there may be instances where due to the nature of the habitats site and/ or the location and scale
of development it may not be appropriate to apply nutrient neutrality, as doing so would
compromise the ability to restore the site to favourable conservation status in the long term, or it
may not be possible to identify mitigation which will enable the development to be nutrient neutral.
Situations where this is more likely to apply are explained in Annex C.

The extent of these nutrient neutrality constraints will be site and often development specific so will
need to be considered on a case-by-case basis. Natural England recommends that Competent
Authorities should carefully consider whether it is possible to allocate development in catchments
or parts of catchments of sites which are likely to have significant constraints in being able to apply
nutrient neutrality. Where nutrient neutrality cannot effectively mitigate the nutrient impacts of new
developments, then consent should only be granted where other mitigation can effectively prevent
an adverse effect on the integrity of site.

When consulting Natural England on proposals with the potential to affect water quality resulting in
nutrient impacts on habitats sites, please ensure that a Habitats Regulations Assessment is
included which has been informed by the Nutrient Neutrality Methodology (attached). Further
guidance on the process is provided by the Decision Tree (Annex D) and HRA flow Diagram
(Annex E) Without this information Natural England will not be in a position to comment on the
significance of the impacts or the scope of any mitigation which may be required. For large scale
developments, Natural England may provide advice on a cost recovery basis through our
Discretionary Advice Service

All queries in relation to the application of this methodology to specific applications or development
of strategic solutions will be treated as pre-application advice and therefore subject to chargeable
services.

7.0 Forthcoming Tools and Guidance

Natural England’s SSSI Impact Risk Zones will also be updated to include the affected
catchments.
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Annex B: National Map of Catchments
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Annex C: Habitats sites in unfavourable condition and where nutrient neutrality has been identified as a potential mitigation solution

to enable development to proceed.

Table 1: Existing sites in unfavourable condition due to excessive nutrients which require a Habitats Regulations Assessment (HRA)
and where nutrient neutrality is being deployed as mitigation.

Habitats Site &
Catchment

LPA Affected

Nutrient

Summary of Development Types
Affected

Nutrient Neutrality
Methodology and
Calculator produced by
Natural England or
LPA*,

Poole Harbour SPA /

Dorset Council

Nitrogen and

Additional development that will result in a

Nitrogen Reduction in

Ramsar Bournemouth, Christchurch and Phosphorus | net increase in population served by a Poole Harbour
Poole Council wastewater system, including new homes, | Supplementary Planning
student and tourist accommodation Document (SPD)
The Solent Basingstoke and Deane Borough Nitrogen for | Additional development that will result in a | Methodology and
Council existing net increase in population served by a Calculator developed
Chichester District Council catchment wastewater system, including new homes, | and provided by Natural
East Hampshire District Council (River Itchen | student and tourist accommodation England.
Eastleigh Borough Council includes
Fareham Borough Council Phosphorus
Gosport Borough Council and Nitrogen.
Havant Borough Council See River
Isle of Wight Council ltchen in
New Forest District Council Table 2 for
New Forest National Park Authority | further
Portsmouth City Council details)
South Downs National Park
Authority
Southampton City Council
Test Valley Borough Council
Wiltshire Council
Winchester City Councll
River Avon SAC Bournemouth Christchurch and Phosphorus | Additional development that will result in a | Interim Phosphate

Poole Council

net increase in population served by a

Calculator
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Dorset Council
New Forest District Council

New Forest National Park Authority

Test Valley Borough Council
Wiltshire Council

wastewater system, including new homes,
student and tourist accommodation

River Camel SAC

Cornwall Council

Phosphorus

e Additional development that will result
in a net increase in population served
by a wastewater system, including new
homes, student and tourist
accommodation.

e Additional locally specific advice

Phosphate Calculator
developed by
consultants on behalf of
Local Planning Authority

and Moors Ramsar

Exmoor National Park
Mendip District Council

Mid Devon District Council
Sedgemoor District Council
Somerset West and Taunton
District Council

South Somerset District
Wiltshire Council

development that will result in a net
increase in population served by a
wastewater system, including new
homes, student and tourist
accommodation.

e Additional locally specific advice

Stodmarsh Ashford Borough Council Nitrogen and | Additional development that will resultin a | Methodology and
SAC/Ramsar Canterbury City Council Phosphorus | net increase in population served by a Calculator developed
Dover District Council wastewater system, including new homes, | and provided by Natural
Folkestone and Hythe District student and tourist accommodation. England.
Council
Maidstone Borough Council
Swale Borough Council
River Wye SAC ( Herefordshire Council Phosphorus | Additional development that will result in a | Phosphate Calculator
only applies to the Malvern Hills District Council net increase in population served by a developed by
River Lugg wastewater system, including new homes, | consultants on behalf of
component) student and tourist accommodation. Local Planning Authority
Somerset Levels Dorset Council Phosphorus | ¢ Additional residential and commercial Methodology and

calculator developed by
consultants on behalf of
Local Planning Authority

*Note: Nutrient neutrality calculators have been provided for all the catchments listed above, even where there is an existing nutrient neutrality calculator .
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Table 2: Additional habitats sites in unfavourable condition due to excessive nutrients
which require a Habitats Regulations Assessment (HRA) and where nutrient neutrality
is a potential solution to enable development to proceed.

East Devon District Council
Somerset West & Taunton Council
South Somerset District Council

Habitats site & Catchment LPA Affected Nutrient
Chesil and the Fleet SAC/SPA Dorset Council Nitrogen and
Phosphorus
Esthwaite Water Ramsar South Lakeland Council Phosphorus
Hornsea Mere SPA East Riding of Yorkshire Council Nitrogen and
Phosphorus
Lindisfarne SPA/Ramsar Northumberland County Council Nitrogen
Oak Mere SAC Cheshire West and Chester Council | Phosphorus
Peak District Dales SAC Derbyshire Dales District Council Phosphorus
High Peak Borough Council
Peak District National Park Authority
River Axe SAC Dorset Council Phosphorus

River Clun SAC

Herefordshire Council

Nitrogen and

Carlisle City Council

Durham County Council

Eden District Council

Lake District National Park
Northumberland County Council
Northumberland National Park
Richmondshire District Council
South Lakeland Council

Shropshire Council Phosphorus
River Derwent & Bassenthwaite Allerdale Borough Council Phosphorus
Lake SAC (only applies to Copeland Borough Council
catchments of Bassenthwaite Lake | Eden District Council
(River Derwent and Tributaries Lake District National Park
SSSI unit 1) and River Marron (unit
124 of River Derwent and
Tributaries SSSI).
River Eden SAC Allerdale Borough Council Phosphorus

River Itchen SAC (part of Solent

Basingstoke and Deane Borough

Nitrogen and

Hinckley and Bosworth Borough
Council

Lichfield District Council

North Warwickshire Borough Council

Catchment) Council Phosphorus
East Hampshire District Council
Eastleigh Borough Council
Winchester City Council
River Kent SAC (only applies to Eden District Council Phosphorus
catchments of units 104 and 111 of | Lake District National Park
River Kent SSSI) South Lakeland Council
River Lambourn SAC Swindon Borough Council Phosphorus
Vale of White Horse District Council
West Berkshire Council
Wiltshire Council
River Mease SAC East Staffordshire Borough Council Phosphorus
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North West Leicestershire District
Councill
South Derbyshire District Council

River Wensum SAC

Borough Council of King's Lynn and
West Norfolk

Breckland Council

Broadland & South Norfolk Council
North Norfolk District Council
Norwich City Council

Phosphorus

Roman Walls Loughs SAC

Northumberland County Council
Northumberland National Park
Authority

Phosphorus

Rostherne Mere Ramsar

Cheshire East Council

Nitrogen and
Phosphorus

Teesmouth & Cleveland Coast
SPA/Ramsar

Darlington Borough Council
Durham County Council

Eden District Council
Hambleton District Council
Hartlepool Borough Council
Middlesbrough Council

North York Moors National Park
Redcar and Cleveland Borough
Council

Richmondshire District Council
Stockton-on-Tees Borough Council

Nitrogen

The Broads SAC/Ramsar (only the

following are included:

e Bure Broads and Marshes
SSSI

e Trinity Broads SSSI

e Yare Broads and Marshes
SSSI

¢ Ant Broads and Marshes SSSI

e Upper Thurne Broads and
Marshes SSSI

Borough Council of King's Lynn and
West Norfolk

Breckland Council

Broadland & South Norfolk Council
Great Yarmouth Borough Council
North Norfolk District Council
Norwich City Council

The Broads Authority

Nitrogen and
Phosphorus and

West Midlands Mosses SAC (only
catchments of Abbotts Moss SSSI
and Wynbunbury Moss SSSI are
included)

Cheshire East Council
(Wynbunbury)

Cheshire West and Chester Council
(Abbotts)

Nitrogen and
Phosphorus

Situations where Nutrient Neutrality may not be an appropriate Mitigation Measure

o Lake or wetland sites and particularly those with long residence times or which have
a limited or no outflow. For these types of sites nutrients will accumulate over time
and therefore they are particularly vulnerable to even small increases in nutrients
which will further hinder restoration. Where one of these sites is already unfavourable
due to nutrient enrichment it is also likely that current sources of nutrients will need
to be reduced to restore the site and therefore using these measures for nutrient
neutrality would undermine the ability to restore the site.

o Where the development impact is direct to a habitats site terrestrial wetland habitat
rather than to surface water. In these circumstances the mitigation would need to be
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at the exact same location where the development is having its effect on the site, as
reductions in nutrients in other locations of the wetland would not neutralise the effect
of the development. Therefore, potential mitigation options will likely be very limited.

Where the development impact is via groundwater discharging direct to a habitats
site terrestrial wetland habitat rather than to groundwater discharging to surface
water. In these circumstances there will be variation in the effectiveness of measures
depending on their location within the groundwater catchment compared to
development. This means measures may need to be located in the same part of the
groundwater catchment to ensure that it would neutralise the nutrient increase from
the development before it reaches the site, thereby constraining the area where
mitigation could be targeted to a smaller area.

Development (particularly larger developments) in the headwaters of a catchment. In
these circumstances the area upstream of the development where nutrient neutrality
mitigation can be located will be restricted to a small area, providing much more
limited and perhaps in some cases no feasible opportunities for mitigation through
nutrient neutrality, although other mitigation measures may be possible.

Habitats sites with small catchments. Again, there will be a much more limited area
where mitigation can be targeted thereby limiting potential nutrient neutrality
mitigation opportunities.

Where widespread and/or large-scale uptake of measures are needed to restore the
habitats site or part of the site (e.qg. identified in the DWPP or NMP) thereby
significantly constraining the measures available for counterbalancing additional
nutrient inputs in a way which will not undermine site restoration.
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Annex D: Nutrient Assessment Methodology for Development which Generates
Wastewater Decision Tree

-
/ YES Qu 1: Does the development generate wastewater from overnight use? } NO

S

Methodology not

— applicable

Qu 2: Is wastewater likely to be discharged into the habitats site catchment?

YES

Qu 3: Is there a change to the land use or drainage
area? “

|
YES

{

Qu 4: Does any part of the existing land
use drain into the habitats site catchment? ‘

NO
NO

Qu 5: Does the development result in a net increase in
nutrients (a positive figure) to the habitats site
catchment?
NO N

Development will not

Development will generate

additional nutrients —
mitigation is required

generate additional nutrients
— mitigation is not required
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Annex E: Flow Diagram of HRA Process for Consultations Contributing Nutrients

Does the plan or project create a source of water pollution or have an impact on water quality (e.g.
alters dilution)? AND

Is the plan or project within the hydrological catchment of a habitats site which includes interest
features that are sensitive to the water quality impacts from the plan or project?

NOL

No need to undertake a HRA

YES

Is there a pathway/hydrological connectivity
for the plan or project to impact water quality

- within the habitats site?
NoLSE aloneorin | NO
combination vEs lYES
Nutrient levels would be maintained or
NO reduced from the existing situation, and
- - YES maintaining the current or reduced nutrient

Would the habitats site become levels would not undermine the objective of

unfgvourable due to the plan or restoring the site

project alone?

NO v NO
NO i Can the plan or project be considered to be
Would the habitats site become insignificant alone or in combination?
unfavourable due to the plan or v
Con - NO
project in combination?
Is the habitats site unfavourable due to
YES ¢ nutrients?
Can’t conclude no LSE in combination Y YES
- Undertake an Appropriate Can’t conlude no LSE alone - Undertake
Assessment an Appropriate Assessment
¥
YES Is there certain mitigation that will ensure

YES

Can conclude no adverse effect on
site integrity alone or in combination

YES

Is there any additional
certain mitigation which
will bridge the gap until
the benefits of strategic
plan measures are felt
at the site or conditions

YES

Certain strate
plan but a del

before benefits

of measures
affect the site

» v\Es

there is no hydrological connectivity?

$No

Is there certain mitigation that would make the plan
or project insignificant alone or in combination ?

gic NO

ay l

Is there a strategic plan which creates capacity
for the plan or project that is certain and enables

which could be applied?

NO

Is there certain mitigation
or conditions that would
make the plan or project
nutrient neutral for the
lifetime of the
development’s effects?

NO¢

plan

No certain
strategic

a conclusion of no adverse effect alone or in
combination for the lifetime of the developments
effects?

Can’t conclude no adverse effect on site
integrity - Competent Authority to decide
whether to refuse permission or to move
onto next stages of HRA process -

consideration of alternatives, IROPI and

NO compensation.

Is there any other evidence which provides certainty
that the plan or project will not have an adverse effect
* on site integrity alone or in combination?




Annex F: Thresholds for Insignificant Effects — Phosphorus Discharges to Ground

Waddenzee established that an Appropriate Assessment (AA) is required where there is a
“probability or a risk” of a significant effect on the site concerned. In light of the precautionary
principle, a plan or project is likely to have a significant effect if the risk cannot be excluded
on the basis of objective evidence. Any site specific rationale or thresholds to demonstrate
the insignificance of effects would need to ensure that the risk of Likely Significant Effect
(LSE) (alone or in combination) can be excluded. Where evidence is not currently available
or it is uncertain, it would be more appropriate to take the plan or project through to AA for
further consideration. It may still be possible to conclude no adverse effect on site integrity
(alone or in combination) in the AA through further consideration as to the specific facts of
the case in question and/or through consideration of appropriate mitigation.

Natural England currently considers that it is difficult to make robust arguments around
generic standardised thresholds for levels of water quality impacts that exclude the risk of
likely significant effects (alone or in combination) for all sites and situations. There are a
number of different factors that are variable between sites which can influence the risk of
cumulative effects and the sensitivity and vulnerability of the site and therefore what might
be significant.

Thresholds for insignificant levels of phosphorus discharges to ground

Natural England considers that there is an exception to this position on generic thresholds in
relation to discharges of phosphorus to ground.

Any plan or project which requires planning permission, Building Regulations approval or an
environmental permit from the Environment Agency must comply with the requirements of
those regulatory regimes as well as what is needed to meet the Habitat Regulations. For
example, all of these regimes require that developments should be connected to the public
foul sewerage network wherever this is reasonable. This includes areas where the Habitats
Regulations apply and any need to reduce nutrient inputs in those areas should not lead to
the installation of non-mains foul drainage systems in circumstances where connection to
the public foul sewer would otherwise be considered reasonable. Any plan or project then
connecting to mains would still need to also be compliant with Habitat Regulations.

Summary of evidence

Septic tank systems or package treatment plants that discharge to ground via a drainage
field should pose little threat to the environment, because much of the P discharged is
removed from the effluent as it percolates through the soil in the drainage field!!. The risk of
water pollution by these types of discharges to ground depends on a range of factors that
affect their success or failure and can be summarised by three key factors?:

1. improper location
2. poor design

3. incorrect management

11 Robertson WD, Van Stempvoort ER & Schiff SL. 2019. Review of Phosphorus attenuation in groundwater
plumes from 24 septic systems.

12 MAY, L., PLACE, C., O'MALLEY, M. & SPEARS, B. 2015. The impact of phosphorus inputs from small
discharges on designated freshwater sites. Natural England Commissioned Reports, NECR 170.
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Phosphorus is removed from the effluent within the drainage field through retention in the
soil through sorption within the aerated soil zone and mineral precipitation. How much
phosphorus is removed will depend on the soil type and phosphorus characteristics, mineral
content, pH, texture, and the hydraulic loading rate. P sorption can be reversed and P
desorption can occur in certain conditions e.g. change in redox conditions®®. For the
drainage field to work effectively the drainage field needs to have acceptable year round
percolation rates which will be influenced by the soil type, as if they drain too quickly or to
slowly effective phosphorus removal will not take place. In addition if infiltration rates are
lower than the loading rate of the effluent into the drainage field then hydraulic failure can
occur which results in the effluent being discharged over the soil surface. Therefore correct
design of the system is important. The Building Regulations'* set out design and
construction standards for septic tanks, package treatment plants and drainage fields. In
relation to drainage fields they include the need for a percolation test, a method for how this
should be undertaken and the minimum and maximum percolation values (Vp) which ensure
that the drainage field effectively removes pollutants. This is then used to calculate the size
of the drainage field required for the size of the household it will be serving.

Robertson et al (2019)8 found that the carbonate mineral content of the drainage field
sediments can also affect the P retention within the drainage fields and therefore the
distance any P plume extends. Calcareous sediments having very high P retention (average
97%), with plumes not extending beyond 10m and non-calcareous sediments showing
greater variability and having a lower P retention (average 69%) with some of the P plumes
extending beyond 15m up to 100m in one case.

The evidence has shown that it is the aerated drainage field sediments which provides a key
function in terms of removing the phosphorus from the effluent before it enters a receiving
water body (surface or groundwater). Any enhanced connectivity to a water body, which
short circuits this process, is probably one of the main factors that causes pollution of
habitats sites (and other water dependent sites) by these systems?!® ¢, Therefore it will be
important that the drainage field is sited far enough away from any watercourse, ditch, drain
etc. as well as that it is not in a location where the groundwater is high enough that comes
into connection with this aerated zone. Fractured rock or fissured geology could also short
circuit this process. In addition seasonal flooding can wash out the contents of the tanks.
Slope also affects the way the drainage field functions, with steeper slopes having a higher
risk of run off.

13 Mary G. Lusk, Gurpal S. Toor, Yun-Ya Yang, Sara Mechtensimer, Mriganka De

& Thomas A. Obreza. 2017. A review of the fate and transport of nitrogen, phosphorus, pathogens,
and trace organic chemicals in septic systems, Critical Reviews in Environmental Science and
Technology, 47:7, 455-541,

14 Building Regulations, Drainage and Waste disposal (2015), Document H, Section H2.

15 MAY, L., WITHERS, P.J., STRATFORD, C., BOWES, M., ROBINSON, D. & GOZZARD, E. 2015.
Development of a risk assessment tool to assess the significance of septic tanks around freshwater SSSis:
Phase 1 — Understanding better the retention of phosphorus in the drainage field. Natural England
Commissioned Reports, NECR171

16 MAY, L., DUDLEY, B.J., WOODS, H. & MILES, S. 2016. Development of a Risk Assessment Tool to Evaluate
the Significance of Septic Tanks Around Freshwater SSSIs. NECR 222
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There is also some evidence that density (i.e. number) of these types of systems in an area
also has a bearing on the risk of pollution. In general, lower densities of tanks tend to cause
less contamination of downstream water bodies than higher densities of tanks.

Proposed thresholds

Small discharges to ground i.e. less than 2m?®/day!’ that are within the surface or
groundwater catchment of a designated site will present a low risk that the phosphorus will
have a significant effect on the designated site where certain conditions are met:

a) The drainage field is more than 50m from the designated site boundary (or sensitive
interest feature) '8 and;

b) The drainage field is more than 40m from any surface water feature e.g. ditch, drain,
watercourse?®, and;

c) The drainage field in an area with a slope no greater than 15%%, and;

d) The drainage field is in an area where the high water table groundwater depth is at
least 2m below the surface at all times?! and;

e) The drainage field will not be subject to significant flooding, e.g. it is not in flood zone
2 or 3 and;

f) There are no other known factors which would expedite the transport of phosphorus®
for example fissured geology, insufficient soil below the drainage pipes, known sewer
flooding, soil/geology type and its ability for P sorption/mineralisation or presence of
conditions would cause remobilisation phosphorus, presence of mineshafts, etc and;

g) To ensure that there is no significant in combination effect, the discharge to ground
should be at least 200m from any other discharge to ground2.

17 A limit of 2m3/day is used based on this being the size used for discharges to ground in the General Binding
Rules and is representative of the size of the majority of the septic tanks investigated within NECR171, from
which most of the criteria are based.

18 50m is the distance as which no measurable phosphorus signal was detected at this distance (NECR171 and
NECR222). Robertson et al (2019) also found that the majority (although not all) of plumes did not extend further
than this distance

19 40m is the distance that represents a low risk, based on there was a weak phosphorus signal this distance for
some of the small discharges (NECR171 and NECR222) This is a slightly less precautionary value than the 50m
distance to the Habitats site as there will be the capacity for further attenuation and dilution before the site.

20 15% is the slope that represents a low risk based on the methodology outlined in NECR222.

21 2m is the groundwater depth that represents a low risk, based on very low levels being detected in soil at depth
below this (NECR171 and NECR222)

22 The 200m is based on the 50m distance where no measurable phosphorus signal was detected (NECR171)
for each septic tank. So for two drainage field areas not to overlap they need to be at least 100m apart. A safety
factor of two is then applied to ensure that in the long term there will be the certainty that the effective drainage
field phosphorus retention areas don’t overlap. This then also takes account of the greatest distance that
Robertson et al (2019) found a plume to extend which was 100m to ensure there would be no overlap. It also
ensures that the maximum density of these systems is no more than one for every 4ha (or 25 per km2), as
identified in NECR170.
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A GIS layer is available from NE2 which looks at conditions b, ¢ and d above only, for the
whole of England. Where this layer indicates that there is a low risk, then the three
conditions (b, ¢ & d) above can be considered to be met. Where there is a high or medium
risk identified, then one or more of the three conditions (b, ¢ & d) will not be met. This GIS
layer can be shared with the EA and Local Authorities with the relevant data licence via our
Gl team, but not with developers due to the terms in the data licence. If site specific
monitoring/modelled data is presented for conditions b, ¢ or d which provides greater
certainty than the national dataset used to produce the risk map, then this can override the
risk map. It may be time consuming and/or costly to undertake site-specific monitoring that
provides certainty for some of the conditions such as groundwater depth, due to the inherent
variability over time and therefore the need for any monitoring to cover a long enough time
period (several years) and to a sufficient frequency to determine the highest groundwater
depth. So it is acceptable to rely on modelled or national dataset where these are the best
available data and scientifically robust.

To consider the other three conditions (a, e and f) other data sources will need to be
considered. Condition a can be looked at through using the designated site data layer?* and
calculating the distance from the site boundary. Condition e can use the EA flood risk maps
(https://flood-map-for-planning.service.gov.uk/). Condition f should make use of any sewer
flood data, information on local geology and soils, groundwater phosphorus concentration
monitoring within the catchment or other local information which it is readily available.
Elevated concentrations of phosphorus in groundwater would indicate phosphorus transport
being short circuited e.g. through fissures, that it is not being effectively retained within the
drainage field or it is being remobilised. It can be assumed that phosphorus is being
effectively retained and not remobilised unless there is existing evidence at the discharge
location or within the wider catchment which suggest that this may be occurring in the same
conditions to those present at the location of the proposed discharge. Such evidence could
include investigations, known soil or geological conditions or groundwater water quality (P)
data from similar soil/geological conditions.

As not all of the phosphorus will be retained by the soil, condition g is to ensure that there is
no in combination or cumulative effect from a number of these discharges in an area which
together could add up to have a significant effect.

If conditions a to g are all met this represents a low risk that phosphate will reach the site,
and not zero risk (i.e. not that no phosphorus from the discharge will ever reach the site in all
cases). There will be further processes of dilution and attenuation between the drainage field
and the site, which will provide further reduction and the current evidence would suggest that
the scale of any inputs from these sources would not be significant.

Where best available evidence indicates that these conditions are met, Natural England
advice is a conclusion of no LSE alone or in combination for phosphorus can be reached in
these circumstances. Where uncertainty remains so LSE cannot be ruled out or evidence
exists that there is a risk of phosphate from small discharges to ground causing a significant
effect to a designated site (e.g. from SAGIS modelling or monitoring investigations), then
Natural England advice is that there is a LSE or LSE cannot be ruled out and an AA should

23, The dataset LPAs can request the GIS layer for the England sewage discharge risk map from Natural
England. The dataset is called - Small_Sewage_Discharge_Risk_Zone_Map_For_England (Dissolved).

24 The Special Protection Area (England), Potential Special Protection Area (England), Special Areas of
Conservation (England), Possible Special Areas of Conservation (England), Ramsar (England) and Proposed
Ramsar (England) data layers can be download from Natural England Open Geodata portal
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be undertaken. Where evidence is presented which provides certainty that there will be no
LSE even though these conditions are not met e.g. better local information, then Natural
England’s advice may be no LSE, but would be determined on a case by case basis.

The Competent Authority, as the decision maker, will need to determine whether it agrees
with NEs advice.

For developments which allow for increases in the number of people that will be served by
an existing discharge to a drainage field, it will be important to consider whether the existing
system has sufficient capacity in its design to accommodate the increase, without increasing
the risk of pollution.

The evidence underpinning these thresholds will be periodically reviewed and the thresholds
will be amended as necessary to take account of any new evidence.

This approach does not apply to nitrogen as it does not get taken up by the soil like
phosphorus.

Further work is necessary to review the evidence and determine if it is possible to establish
any other generic insignificance thresholds for other development or discharge types. It may
also be possible to develop site specific insignificance thresholds.
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Annex G: Natural England Area Team Contacts

Habitat Site Area Team Area Team Manager Additional Area Team contact
Oak Mere SAC
Rostherne Mere RAMSAR Cheshire and Ginny Hinton _
. Petula Neilson Bond
Lancashiie | o ——
West Midlands Mosses SAC
Estwaite Water Ramsar
River Derwent & Bassenthwaite Lake SAC Helen Kirkby
Cumbria | Helen Smith
River Eden SAC
River Kent SAC
Wesley Smyth Denise Ramsay for LPAs in Devon and

River Axe SAC

River Camel SAC

Devon, Comwall ‘|

and Isles of Scilly

Simon Stonehouse for LPAs in Somerset

Denise Ramsay

Peak District Dales SAC

East Midlands

Vicky Manton

lan Butterfield

River Mease SAC .
River Wensum SAC
Norfolk and Helen Dixon
Suffolk Jack Haynes
I

The Broads SAC/Ramsar

Lindisfarne SPA/Ramsar

Roman Walls Loughs SAC

Northumbria

Christine Venus
]

Lewis Pemberton
Andrew Whitehead
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Teesmouth & Cleveland Coast SPA/Ramsar

James Seymour

| Sue Beale
Stodmarsh SAC/Ramsar Sussex and Kent
Solent Allison Potts Becky Aziz
River ltchen SAC I Becky Aziz
Please contact the Thames Solent
Thames Solent Team for developments in Hampshire
and Isle of Wight and the Kent and A Kitchi
Sussex Team for developments in my Kitching
Chichester and Wessex Team for
River Lambourn SAC developments in Wiltshire.
River Avon SAC Rachel Williams
]
Somerset Levels & Moors Ramsar
Wessex Tom Lord

Chesil and the Fleet SAC/SPA

Poole Harbour SPA Ramsar

River Clun SAC

Emma Johnson

River Lugg (part of River Wye SAC) West Midlands | I Hayley Fleming
West Midland Mosses SAC

Yorkshire and Paul Duncan Hannah Gooch
Hornsea Mere SPA Lincolnshire .
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ANNEX E: Teesmouth & Cleveland Coast SPA/Ramsar Nutrient Neutrality Evidence Pack
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Designated Site Name: Teesmouth and Cleveland Coast SPA/ Ramsar

Site Details:

From Teesmouth and Cleveland Coast SPA citation:

The Teesmouth and Cleveland Coast SPA is a wetland of European importance, located on the
coast of north-east England between Castle Eden Dene Mouth in the north and Marske-by-the-
Sea in the south. It includes the little tern colony at Crimdon Dene Mouth and the common tern
colony at Saltholme. The coastal parts of the site include a rocky limestone headland with sandy
beaches stretching tothe north, and much of Tees Bayto the south. South of Hartlepool, the
Magnesianlimestone is replaced by sandstones and mudstones, as far as Saltburn, creating low
cliffs and sandy beaches.

The SPA comprises of a wide variety of habitats including: intertidal sand and mudflats, rocky
shore, saltmarsh, freshwatermarsh, saline lagoons, sand dunes and estuarine and coastal waters
on and around the Tees estuary, which has been considerably modified by human activities. These
habitats provide feeding and roosting opportunities for important number of waterbirds in winter
and during passage periods including in particular common redshank, red knot and ruff, which
occur in internationally important numbers. Freshwater and brackish pools also support breeding
avocet during summer.

The saltmarsh and mudflat habitats of the Teesmouth and Cleveland Coast SPA are of great
importance to a diverse assemblage of bird species. Mudflats support high densities of benthic
invertebrates, including worms, molluscs and crustaceans, which provide an important food
resource for migrant and overwintering SPA bird species. Areas of saltmarsh provide significant
feeding and roosting opportunities for many species of waterbird including common redshankand
red knot.

In summer, little tern breed on the sandy beaches within the site and feed out at sea while the
common tern, which breed at various locations, feed within the River Tees and associated water
bodies and within the wider estuary mouth and bay. In late summer, Sandwich ternaggregatein
important numbers at Coatham Sands, Seal Sands, North Gare Sands/Seaton Snook and Bran
Sands when on passage.

Reason for European Site Designation:

The Special Protection Area is designated for the following features:
e Avocet, Recurvirostra avosetta - A132-A, b
e Common tern, Sterna hirundo - A193, b
e Knot, Calidris canutus - A143, nb
e Littletern, Sterna albifrons - A195, b
e Redshank, Tringa totanus - A162, nb
e Ruff, Calidris pugnax - A151, nb
e Sandwich tern, Thalasseus sandvicensis, syn. Sterna sandvicensis - A191, nb
e Waterbird assemblage

The Teesmouth and Cleveland Coast Ramsar is designated for the following features:
e Knot, Calidris canutus islandica - Wintering

e Redshank, Tringa totanus - Passage
e Sandwich tern, Thalasseus sandvicensis, syn. Sterna sandvicensis - Passage




e Waterbird assemblage - Wintering

Links to Conservation Advice:
Conservation Objectives
JNCC Ramsar Information Sheet

Nutrient Pressure(s) for which the site is unfavourable:

Nitrogen

Water Quality Evidence:

In the Conservation Objectives Supplementary advice for Teesmouth and Cleveland Coast SPAthe
target for the site related to nutrients is to ‘restore water quality to mean winter dissolved
inorganic nitrogen levels where biological indicators of eutrophication (opportunistic macroalgal
and phytoplankton blooms) do not affect the integrity of the site and features.’

The Water Framework Directive (WFD) Dissolved Inorganic Nitrogen (DIN), Phytoplankton and
Opportunistic Macroalgae ‘weight of evidence’ assessment criteria are currently usedto assess
the condition for Lindisfarne SPA/Ramsar site. Failure to achieve Good Ecological Status for these
elements would mean the siteis in unfavourable condition in relationto nutrients.

EA WFD classificationfor 2019:

Location (inclEasting, | Dissolved Inorganic Macroalgae Overallwaterbody
Northing) Nitrogen (DIN)

Tees Lower and Moderate Moderate Moderate
Estuary (453495,

522922)

Therefore, the Teeesmouth and Cleveland Coast SPA/Ramsar has beenassessed as at risk of
eutrophication, using the Environment Agency’s Weight of Evidence approach. This takes into
account assessments of the Water Framework Directive Dissolved inorganic nitrogen levels which
are high within the site, combined with opportunistic macroalgae and phytoplankton quality
elements using the respective assessment tools. Adverse effects to integrity should be avoided.

Therefore opportunistic macroalgae levels should be restored so there is no adverse effect to the
feature through limited algal cover (<15%) and low biomass (< 500 g m2) of macroalgal blooms in
the available intertidal habitat, with affected area of available intertidal habitat affected by
opportunistic macroalgae less than 15 %. There should also be limited (<5%) entrainment of algae
in the underlying sediment (all accounting for seasonal variations and fluctuations in growth).
Phytoplankton levels should be restoredto above a WFD assessment tool score of 0.6, where
thereis only a minor (a) decline in species richness, and (b) disturbance to the diatom-
dinoflagellate successionin the spring bloom compared to reference conditions.

Algalmats can be observed on intertidal mud and sandflats across the site during the summer
months, particularly at Seal Sands, indicating excess nutrient levels. The presence of dense algal
mats canimpair waterbird foraging success. Nutrient levels should be reduced to increase suitable
foragin area for this feature. The presence of algal mats on Seal Sands has resultedin the
‘unfavourable’ SSSI status for this part of the SPA.




High concentrations of nutrients in the water column can cause phytoplankton and opportunistic
macroalgae blooms, leading to reduced dissolved oxygen availability. This canimpact sensitive
fish, epifauna and infauna communities, and hence adversely affect the availability and suitability
of bird breeding, rearing, feeding and roosting habitats. The aim is toseek no further
deterioration and improve water quality.

Any nutrients entering the catchment upstream of the locations which are exceeding their
nutrient targets will make their way downstream and have the potential to further add to the
current exceedance. Therefore, the entire catchment for the Tees is included in the catchment
map.

Additional Information:

Habitat type impacted by nutrients — Estuarine/Coastal

The Teesmouth and Cleveland Coast SPA is legally underpinned by Teesmouthand Cleveland
Coast SSSI

SSSI Interest Features include:

e >20,000Non-breeding waterbirds

e Aggregations of breeding birds - Avocet, Recurvirostra avosetta

e Aggregations of breeding birds - Common tern, Sterna hirundo

e Aggregations of breeding birds - Little tern, Sterna albifrons

e Aggregations of non-breeding birds - Gadwall, Anas strepera

e Aggregations of non-breeding birds - Knot, Calidris canutus

e Aggregations of non-breeding birds - Purple sandpiper, Calidris maritima

e Aggregations of non-breeding birds - Redshank, Tringa totanus

e Aggregations of non-breeding birds - Ringed plover, Charadrius hiaticula

e Aggregations of non-breeding birds - Ruff, Philomachus pugnax

e Aggregations of non-breeding birds - Sanderling, Calidris alba

e Aggregations of non-breeding birds - Sandwich tern, Thalasseus sandvicensis, syn. Sterna
sandvicensis

e Aggregations of non-breeding birds - Shelduck, Tadorna tadorna

e Aggregations of non-breeding birds - Shoveler, Anas clypeata

e Assemblages of breeding birds - Mixed: Sand-dunes and Saltmarsh, Lowland open waters
and their margins

e Common seal, Phoca vitulina

e EC- HettangianSinemurian and Pliensbachian

e FB-Quaternaryof NE England

e Fixed dune grassland

e Humid dune slacks

e Invert.assemblage F111 bare sand & chalk

e Sand dune; strandline, embryo and mobile dunes (SD1-6)

e SM4-28 - Saltmarsh
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